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SYLLABUS

1. “In the condruction of tax laws, we ill must apply our generd rules of
datutory congtruction with a view toward upholding the legidative intent.  Strict congruction
should not be used to defeat tax legidation that is reasonably clear in its meaning.” Syl. Pt. 5,

Town of Burnsville v. Kwik-Pik, Inc., 185 W.Va. 696, 408 S.E.2d 646 (1991).

2. ‘It is the substance, not just the form, of a commercid transaction that
determines its tax consequences.” Syl. Pt. 6, CB&T Operations Co., Inc. v. Tax Comm’r, 211

W.Va 198, 564 S.E.2d 408 (2002).

3. The decison of a bank to process and handle paperwork and payments
resulting from the needs of its customers in a centralized manner does not dter the essence
of the banking business which is subject to a municipal business and occupation tax for the

privilege of conducting busness within a particular city.

4. For purposes of assessng a municipa business and occupation tax, the
taxability of loan interest redized by a bank or other financid inditution is to be determined
in reference to where the loan was obtained by the customer because that is where the banking

activity was conducted which resulted in the generation of the income at issue.



5. For purposes of assessng a municipa business and occupation tax, the
taxability of invesment income redized by a bank or other finandal inditution is to be
determined based upon the banking location to which those income earning invesments are

attributed or assigned by the bank.



Albright, Judtice:

Appdlat City Nationa Bank (hereinafter “City Nationd” or the “Bank”) appeds
from the November 5, 2001, order of the Circuit Court of Raeigh County affirming the
adminidraive decison of Appellee City of Beckley (hereinafter the “City”) in connection with
its assessment againg the Bank of $281,550.82 for municipd business and occupation (“B &
O’) taxes. In chdlenging the assessment, City Nationa argues that the circuit court wrongly
interpreted a legiddive rule promulgated to address the proper taxing Situs where a banking
business has more than one location. Based on City Nationd’s processing of the subject funds
a a location formerly in Scary Creek and now in unincorporated Cross Lanes, the Bank argues
that Beckley is not the proper taxing Stus. Upon our review of the record in this matter in
connection with the gpplicable datutes and regulations, we find no eror, and accordingly,

afirm.

|. Factual and Procedural Background
On November 16, 2001, City Nationa received an assessment for B & O taxes
from the City of Beckley for four taxable quarters covering the period from October 1, 1999,
through September 30, 2000, in the aggregate amount of $281,550.82. The Bank timey filed
a petition for reassessment with the City, protesting the tax assessment and penalties based on
its contention that the funds subject to the tax were not received in Beckley, but a another

location outsde of the City. Following an administrative hearing held on January 31, 2001,



the B & O tax assessment and pendties were upheld! The Bank appeded the adminigrative
decison to the drcuit court and, by order entered on November 15, 2001, the trid court
dfirmed the adminidrative decison. Through this apped, City Nationd seeks a reversa of

the lower court’sruling requiring it to pay the subject tax assessment and pendties.

[l. Standard of Review
Our review of this matter is de novo given the clear questions of law that exist
with regard to gpplication of the taxing statute and regulation at issue. See Syl. Pt. 1, Chrystal
RM. v. Charlie AL., 194 W.Va 138, 459 SEE.2d 415 (1995) (hdlding that “[w]here the issue
on gpped from the drcuit court is clearly a question of law or involving an interpretation of
a datute, we gpply a de novo standard of review”). Accordingly, we proceed to determine

whether the lower court erred in its gpplication of the gpplicable tax laws.

[11. Discussion
A. City National’s Banking Practices
City Nationd introduces its arguments with a description of the growth it
experienced beginning in the mid-1980's, which led to a mgor reorganization of both
management and operations in 1996. At such time, many banking relaed functions were

moved from various branch bank locations to its Centrd Office locations in Scary Creek and

1The adminigtrative decision was issued on March 19, 2001.
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Cross Lanes. Examples of tasks that were peformed at these two centrdized locations?
indude loan processng, risk management, collection, generation of account statements,

regulatory compliance, and investment activities.

In further explanation of how its banking business has changed, City Nationa
states that when a loan is closed a a branch location, such as in Beckley, dl loan files are
forwarded to and retained by personnd at the Centra Officee Based on the manner in which
loans, as wdl as numerous other banking matters are now handled at its Centrd Office, the
Bank argues tha both loan interest income and investment income “are not received at Beckley
and are [therefore] not subject to Beckley B&O Tax.”® City National concedes, however, that
dl trust depatment fees and safety depost fees, service charges for checking accounts, NSF
charges, money orders, and bank checks that are charged by its five Beckley branch locations

are “recalved a” Beckley and, thus, fully subject to the Beckley B & O tax.

Beginning with the second quarter of 1999, City Nationa changed the manner
in which it reported taxable gross income in the banking classfication for its Beckley B & O
tax return. At such time, the Bank ceased reporting certain income generated from its loans

and invesments based on its pogtion that such funds were not being received at Beckley, but

2With the closure of the Scary Creek location, the Cross Lanes office is now the
sole location where the centrdized banking functions are performed.

3See W.VaR. Taxation § 110.26-2k.6 (1992).
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ingead at its Central Office locations where such amounts were being processed. Through this
self-imposed reporting change* the City redized a 90% decrease in the taxes reported by the

Bank for its five Beckley branch offices in comparison to prior reporting periods®

B. History of Municipal B & O Tax
As necessary background to our resolution of this metter, we find it hdpful to
review the history of the municipd B & O tax. Although the state first enacted a B & O tax in
1921, the Legidaure fird ddegated to municipdities the power to enact a municipd B & O
tax in 1947. See 1947 W.Va. Acts, Ex. Sess,, ch. 3. In 1985, the state began phasing out the
date B & O tax for most busness edtivities with an effective date of July 1, 1987, for
diminding such tax on those selected businesses and occupations. Incident to this ateration

in the dtate tax sructure, municpdities were expresdy authorized to continue to assess and

“Sx months after the Bank indituted such a reporting change, it solicited an
advisory opinion from the State Tax Department regarding the payment of municipd B & O
taxes in view of its centrdized processng location. In its advisory letter, the State Tax
Depatment stated that because “[tlhe apportionment method [adopted by the Bank]. . . is not
based either on separate accounting or cost of doing business, we question its gppropriateness
and trust that it was necessary at the time it was adopted and is merely intended to be an interim
measure adopted under exigent circumstances” The Tax Department recommended to the
Bank tha it should either utilize a separate accounting method or base the apportionment on
the cost of doing business within and without each municipdity where it has a bank or branch.

°Although the amount reported by the Bank for purposes of assessing the B &
O tax was less than two million dollars, the gross income reflected on certan internd
documents of City National indicated that the five Beckley branch banks had an aggregate gross
income of twenty-eight million dollars. The Bank took the podtion that twenty-six million of
this amount was attributable to its Central Office location.
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collect B & O taxes under West Virginia Code 8§ 8-13-5 (1998) (Supp. 2002), provided that
the business activity or occupation upon which the city seeks to assess such tax was subject
to the state B & O tax prior to July 1, 1987. See Town of Burnsville v. Kwik-Pik, Inc., 185

W.Va 696, 705, 408 S.E.2d 646, 654 (1991).

From its onset, the state B & O tax was recognized as a tax on the privilege of
doing business in this state. See Syl. Pt. 1, Hydraulics, Inc. v. Dailey, 171 W.Va 648, 301
S.E.2d 605 (1983) (obsarving that sate B & O tax is levied on privilege of sdling or serving
withing this State and not on sdes themsdves or on income); Virginia Foods v. Dailey, 161
W.Na 94, 102, 239 SE.2d 770, 775 (1977). In City of Morgantown v. West Virginia
University Medical Corp., 193 W.Va 614, 457 SE.2d 637 (1995), we idetified the various
bus nesses once subject to thistax:

In its most comprehensve form the statute [W.Va. Code 8§ 11-13-
1 e seq] liged the following categories of businesses upon
which the State could impose its B & O tax: production of coa
and other naturd resources, W.Va.Code, 11-13-2a; manufactured
or compounded products, W.Va.Code, 11-13-2b; busness of
sdling tangible property, W.Va.Code, 11-13-2c; public service
or utility busness, W.Va.Code, 11-13-2d; business of
contracting, W.Va.Code, 11-13-2¢ business of operating
amusements, W.Va.Code, 11-13-2g; sarvice business or cdling
not otherwise spedificdly taxed, W.Va.Code, 11-13-2h; busness
of furnishing property for hire, W.Va.Code, 11-13-2i; smdl loan
busness, W.Va.Code, 11-13-2j; banking and other financid
businesses, W.Va.Code, 11-13-2k; an additiond surtax on cod
production, W.Va.Code, 11-13-21 ; generation or production of
electric power, W.Va.Code, 11-13-2m.



193 W.Va a 616-17, n.1, 457 SE.2d a 639-40 n.1 (citing statutes from 1983 Replacement
Voume and 1986 Cumulaive Supplement of W.Va Code). Currently, the state levies B & O
taxes on a limited number of business activities, including public service or utility busnesses,
gas storage; manufecturing or producing synthetic fud from coal; and the generation or
production of electric power. See W.Va Code §811-13-2d (1995) (Repl. Vol. 1999); W.Va
Code § 11-13-2e (1995) (Repl. Val. 1999); W.Va Code 8§ 11-13-2f (2001) (Supp. 2002);

W.Va Code § 11-13-2m (1995) (Repl. Vol. 1999).

Because banking was a “business activity or occupation” for which the date
previoudy imposed its B & O tax, muniapdities are authorized under the provisons of West
Virginia Code § 8-13-5 to continue to impose this type of tax. See W.Va. Code 8§ 8-13-5;
11-13-2k (1983) (repeded W.Va. Acts 1989, 1% Ex. Sess, ch. 2). The essentid nature of the
banking business, as we discussed in Morris v. Marshall, 172 W.Va 405, 305 S.E.2d 581
(1983), is:

the recept of deposits. “Having a place of busness where
deposits are received and pad out on checks, and where money is
loaned upon security, is the substance of the busness of a
banker.” Warren v. Shook, 91 U.S. 704, 710, 23 L.Ed. 421
(1875). “Strictly spesking, the term ‘bank’ implies a place for the
deposit of money, and that is the most obvious purpose and a
primary function of such an indituion” 10 Am.Jur.2d Banks §
1 (1963). “The chief functions of a ‘bank’ involve the receipt of
deposits from the generd public, repayable to the depositors on
demand or at a fixed time, the use of deposit funds for secured
loans, and the rdationship of debtor and creditor between the
bank and the depositor.” 1 Banks and Banking 6 (1973). See
also Oulton v. German Savings and Loan Society, 84 U.S. (17



Wall.) 109, 21 L.Ed. 618 (1872); Congress Industries, Inc. v.

Federal Life Ins. Co., 114 Ariz. 361, 560 P.2d 1268 (1977);

State v. Jefferson Finance Co., 163 La 1005, 113 So. 355

(1927); Sate ex rel. Compton v. Buder, 308 Mo. 253, 271 S.W.

770 (1925); Williams v. Fidelity Loan & Savings Co., 142 Va

43, 128 S.E. 615 (1925).
172 W.Va. a 410, 305 S.E.2d a 586.° While no one can dispute that the nature of the banking
business has changed considerably in recent years due both to intersate banking and various

technologica advancements, the banking industry dill revolves around the depositing and

procurement of funds by its customers through either withdrawals or loans.

C. Proper Taxing Situs
Retuning to the issue a hand, we now examine whether the lower court
correctly determined that the funds at issue were properly subject to the City’'s B & O tax. The
drcuit court, in deciding that Beckley properly assessed the Bank for B & O taxes, considered
whether the tax assessment was incondgtent with the provisions of West Virginia Code § 8-13-

5(e) and section 110.26-2k.6 of the Code of State Rules.

West Virginia Code § 8-13-5(e) addresses how a municipal B & O tax is to be

gpportioned between two or more municipalities.

®See 56 W.Va Atty. Gen. Op. 116 (Feb. 15, 1975) (daing that for municipd B
& O tax purposes, banking business is determined by reference to location where deposits are
recelved and paid out and where money is loaned upon security).

7



Wherever the business activity or occupation of the
taxpayer is engaged in or caried on in two or more municipalities
of this state, the amount of gross income, or gross proceeds of
sdes, taxable by each municipdity shdl be determined in
accordance with such legidative regulations as the tax
commissoner may prescribe. It beng the intet of the
Legidature that muitiple taxation of the same gross income, or
gross proceeds of sde, under the same classfication by two or
more municpdities shdl not be dlowed. . . Nothing in this
subsection () shdl be construed as pemitting any municipdity
to tax . . . any activity that has a definite Stus outsde its taxing
jurisdiction.
W.Va Code § 8-13-5(¢). There is no dispute that the issue of double taxation does not present
itsdf under the facts of this case as nether Scary Creek nor Cross Lanes imposes a municipd

B & Otax.’

Pursuant to the legidative grant of authority in West Virginia Code § 8-13-5(e),
the Tax Commissoner promulgated the folowing regulation to resolve issues of multiple
taxation invalving the assessment of municipd B & O taxes “Where a banking business or a
finandd organization has several busness locaions, a municipdity shdl impose its business
and occupation tax only upon gross income received at banks and branch offices located within
the municipdity.” W.VaR. Tax and Revenue § 110.26-2k.6. This regulation was undisputedly
amed a the legiddive objective of preventing “multiple taxation of the same gross income.”

W.a Code § 8-13-5(e). Because this case fails to present the possbility of double taxation,

The trid court spedificdly found that the apportionment mechanism contained
in West Virginia Code § 8-13-5(e) was ingpplicable given the absence of the required “factud
predicate’ of two taxing municipdlities.



it is arguable that the regulation applied by both the administrative law judge and the tria court
iSs not determinative of the issue before us.  However, the reasoning employed by the
adminigraive lav judge and the triad court in gpplying the regulatory language to decide
whether Beckley “recelved” the funds at issue, while not determinative, is nonetheless helpful

in resolving the issue of whether the subject funds were properly taxable by the City.

The criticd issue to be determined is whether the funds which are the subject
of the assessment resulted from an activity, banking in this case, that has a definite Stus within
Beckley. See W.Va Code § 8-13-5(e). As the trid court gptly noted, “[m]unicipdities have
broad discretion in imposing and administering business and occupation taxes as long as the
tax does not result in (1) double taxation or (2) taxation of activities with a definite Stus

outsde the municipdity.” Seeid.

The initid fact finder in this case, the adminigrative law judge, determined that
an interna report prepared by the Bank indicated that the customer transactions giving rise to
the gross income at issue occurred in Beckley based on the dtus of the loan origination and
the dtus where the City National customers received the banking services which were the
source of the funds. Smilarly, the circuit court found the following with regard to the banking
transactions at issue:

With respect to the loans generated in the Bank’s locations in

Beckley, dl aspects of the reationship between debtor and
creditor are created in Beckley. Conversdy, the bank’s activities



a Scary Creek [now at Cross Lanes are not banking activities
with respect to the loans generated in the bank’s Beckley
locations. No Beckley loan customers were interviewed by a
loan officer in Scary Creek, and no component of the rdationship
of debtor and creditor, as it pertans to borrowers who dealt with
the Beckley locations, was created at Scary Creek. The only
relaionship between such a borrower and the Scary Creek
location is that the borrower was told to send his loan payments
to the Scary Creek location for processing.

The trid court, in addressng the Bank’s argument that the “received a”
regulatory language of section 110.26-2k.6 prevents the City from taxing the subject funds,
observed:

With respect to the loans generated at the bankg’] locations in
Beckley, the Scary Creek location is not a bank or a branch
office; it is merdly a processing location. . . . During the period
in question, the Scary Creek location was not a bank or a branch
office for customers of the Bank’'s Beckley locations.
Customers from Beckley did not travel to Scary Creek for any
banking activity. Loan payments made by mail were sent to the
Scary Creek location, and loan payments that were ddivered by
customers to the Bank’s Beckley locations were then forwarded
by mal or courier to the Scary Creek location for further
processing and data entry. Nothing that occurred at Scary Creek
played any part in the creetion of thisincome.

Addressng the Bank’'s assertion that the location where it “received” the loan
payments controlled the issue of whether the City could tax the income generated from those
payments, the tria court reasoned:

[T]he adtivities conducted at the Scary Creek location are an
integrd and inseparable part of the work made necessary by the
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loans generated at the Bank’s Beckley locations. If those loans

had not been generated in Beckley, the Bank’s activity at Scary

Creek, to the extent tha it is associated with Beckley loans,

would not occur, and this income would not have been generated

adl.
Rather than focusng on the whether the funds at issue were physcdly received a a location
within Beckley, the trid court properly determined that the underlying banking ectivity — in this

indance a loan issuance — was the critica factor in resolving the issue of proper taxing Stus.

In focusng dmost excdusvey on the agument that the funds at issue are not
subject to the Beckley B & O tax due to the fact that a Centrd Office location handles the
processng of those funds, the Bank has lost dght of the underlying nature of the B & O tax.
Because the tax is a tax on the privilege of doing busness, the location of where the subject
funds are processed is, in our judgment, an extraneous matter that does not bear on the
fundamental issue of the banking business for which the tax is being levied. Although gross
income is the measure by which the tax is assessed, it is not what is being taxed — the privilege
of conducting the busness of banking in the locde of Beckley is the taxable event. See

Dailey, 171 W.Va. at 649, 301 S.E.2d at 605, syl. pt. 1.

In syllabus point five of Kwik, we hdd that “[i]n the congtruction of tax laws, we
dill must goply our generd rules of satutory construction with a view toward upholding the

legiddive intent.  Strict condruction should not be used to defest tax legidation that is
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reasonably clear in its meaning.” 185 W.Va. at 697, 408 S.E.2d a 647. In a recent use tax
decison, we noted that “[i]t is the substance, not just the form, of a commercid transaction
that determines its tax consequences.” Syl. Pt. 6, CB&T Operations Co., Inc. v. Tax Comm'r,
211 W.Va 198, 564 S.E.2d 408 (2002). The Bank seeks to elevate the processing of loan and
interest payments to be tantamount to banking itsdf. To accept the Bank’s argument would
require us to adopt an altered view of the nature of the banking activity that is subject to the
municipd B & O tax a issue. See Hukle v. City of Huntington, 134 W.Va 249, 255, 58
SE.2d 780, 783 (1950) (recognizing that “[i]t is a well-nigh universa principle that courts will
determine and dasdfy taxation on the bass of redlities’). As we discussed above, the essence
of what it means to hold yourself out as a bank is ill the location where depositors go to make
deposits, withdrawas, obtain credit, and secure loans. Consequently, the decison of a bank
to process and handle paperwork and payments resulting from the needs of its customers in
a centralized manner does not dter the essence of the banking business which is subject to a
municipd busness and organization tax for the privilege of conducting business within a

particular city. See Morris, 172 W.Va. at 410, 305 S.E.2d at 586.

Since the bass of the B & O tax is the taxable activity of banking, the Bank's
emphads on where the funds a issue are transferred for processng purposes necessarily skirts
the legiddive objective of taxing the privilege of doing business in a paticular locde and not
the funds themsdves. Locd governments are highly dependent on the revenues generated by

the municipd B & O tax. Without question, a budgetary loss of amost three hundred thousand
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dollars for a one-year period was a sgnificant decrease in revenues for the City. Setting asde
the economic redities, however, the Bank's decison to centrdly process payments cannot be
used as a mechanism to avoid the assessment of taxes by the City. For the privilege of
conducting the busness of banking within its locae, the Legidature has authorized the City
to assess a municipa B & O tax. Absent that legidative authority, Beckley would be powerless
to assess such a tax. Given the grant of this authority, however, Beckley dealy has the right
to assess such a tax on banks, including City Nationa, that choose to operate within its
boundaries and consequently redize profits from the funds deposited and loans procured by
its resdents. Accordingly, we hold that for purposes of assessng a municipa business and
occupation tax, the taxability of loan interest redized by a bank or other financial institution
is to be determined in reference to where the loan was obtained by the customer because that
is where the banking activity was conducted which resulted in the generation of the income at

issue,

In addition to loan interest, the Bank dso singled out invesment income for
purposes of chdlenging the assessment of the City's B & O tax. In its decison, the tria court
viewed income from investment activity and interet income on loans as categoricdly
indiginct for andytica purposes, based on the adminidrative tria judge's merged treatment

of such income® and the fact that “[n]either party chalenged this treatment in the briefs filed

8n grouping these two types of income a the adminidrative leve, the
(continued...)
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in this Adminigtrative Apped.” As the amici observe in ther brief, the Bank clearly attributes
the investment income at issue to its Beckley branches in its internal operating reports.  Given
the fact that the Bank routindly assigns or alocates its investment income to its branch banks,
it appears logica to assume that such income was redized as a consequence of the banking
activity conducted by that particular branch bank. Consequently, the same reasoning discussed
above in addressng why interest income on loans is properly viewed as income generated by
the banking office from which the cusomer procured the loan is smilaly gpplicable to
identifying the proper taxing dtus for interest income on invetments. Given the established
method used by the Bank to dlocate funds used for investment purposes among various
banking offices, there does not appear to be any difficulty in determining the specific location
from which the investment income originated. Accordingly, we hold that for purposes of
asessing a municpa business and occupation tax, the taxability of investment income redized
by a bank or other financia ingtitution is to be determined based upon the banking location to
which those income earning invesments are attributed or assgned by the bank, in this case, by

means of internal reports generated for operational purposes.®

§(...continued)
adminigraive judge observed that the Bank “did not argue that its non-loan investment
activities are funded in some different manner than in prior periods” and further observed that
the Bank’ sinvestments “are ‘funded’ by loca customer deposits.”

*We wish to acknowledge the forthrightness of the Bank with regard to its candid
disclosures concerning the investment income at issue and how such income is dlocated to
gpecific branches for internad banking purposes. In basing our decison in this case in pat on
the exigence of certain internal documents that attribute income to specific banking locations,
we wish to make clear that we are nether inviting nor condoning any type of creative

(continued...)
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Based on the foregoing, the decison of the Circuit Court of Raeigh is hereby

affirmed.

Affirmed.

9(....continued)
accounting or reporting that would seek to or result in the ingppropriate dlocation of income
to a gpecific Stus to avoid the assessment of B & O taxation.
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